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a government or agency thereof, or a 
municipality). 

(5) Statements regarding entitlement to 
treaty benefits—(i) Statement regarding 
conditions under a limitation on benefits 
provision. In addition to the documen-
tary evidence described in (c)(4)(ii) of 
this section, a taxpayer that is not an 
individual must provide a statement 
that it meets one or more of the condi-
tions set forth in the limitation on 
benefits article (if any, or in a similar 
provision) contained in the applicable 
tax treaty. 

(ii) Statement regarding whether the 
taxpayer derives the income. A taxpayer 
that is not an individual must also pro-
vide, in addition to the documentary 
evidence and the statement described 
in paragraph (c)(5)(i) of this section, a 
statement that any income for which it 
intends to claim benefits under an ap-
plicable income tax treaty is income 
that will properly be treated as derived 
by itself as a resident of the applicable 
treaty jurisdiction within the meaning 
of section 894 and the regulations 
thereunder. This requirement does not 
apply if the taxpayer furnishes a cer-
tificate of residence that certifies that 
fact. 

(d) Joint owners. In the case of a pay-
ment to joint owners, each owner must 
furnish a withholding certificate or, if 
applicable, documentary evidence or a 
certificate of residence. The applicable 
rate of withholding on a payment of in-
come to joint owners shall be the high-
est applicable rate. 

(e) Competent authority. The proce-
dures described in this section may be 
modified to the extent the U.S. com-
petent authority may agree with the 
competent authority of a country with 
which the United States has an income 
tax treaty in effect. 

(f) Failure to receive withholding cer-
tificate timely. See applicable proce-
dures described in § 1.1441–1(b)(7) in the 
event the withholding agent does not 
hold an appropriate withholding cer-
tificate or other appropriate docu-
mentation at the time of payment. 

(g) Effective date—(1) General rule. 
This section applies to payments made 
after December 31, 2000. 

(2) Transition rules. For purposes of 
this section, the validity of a Form 1001 
or 8233 that was valid on January 1, 

1998, under the regulations in effect 
prior to January 1, 2001 (see 26 CFR 
parts 1 and 35a, revised April 1, 1999) 
and expired, or will expire, at any time 
during 1998, is extended until December 
31, 1998. The validity of a Form 1001 or 
8233 that is valid on or after January 1, 
1999, remains valid until its validity ex-
pires under the regulations in effect 
prior to January 1, 2001 (see 26 CFR 
parts 1 and 35a, revised April 1, 1999) 
but in no event will such a form remain 
valid after December 31, 2000. The rule 
in this paragraph (g)(2), however, does 
not apply to extend the validity period 
of a Form 1001 or 8233 that expires sole-
ly by reason of changes in the cir-
cumstances of the person whose name 
is on the certificate or in interpreta-
tion of the law under the regulations 
under § 1.894–1T(d). Notwithstanding 
the first three sentences of this para-
graph (g)(2), a withholding agent may 
choose to not take advantage of the 
transition rule in this paragraph (g)(2) 
with respect to one or more with-
holding certificates valid under the 
regulations in effect prior to January 
1, 2001 (see 26 CFR parts 1 and 35a, re-
vised April 1, 1999) and, therefore, to re-
quire withholding certificates con-
forming to the requirements described 
in this section (new withholding cer-
tificates). For purposes of this section, 
a new withholding certificate is 
deemed to satisfy the documentation 
requirement under the regulations in 
effect prior to January 1, 2001 (see 26 
CFR parts 1 and 35a, revised April 1, 
1999). Further, a new withholding cer-
tificate remains valid for the period 
specified in § 1.1441–1(e)(4)(ii), regard-
less of when the certificate is obtained. 

[T.D. 8734, 62 FR 53458, Oct. 14, 1997, as 
amended by T.D. 8804, 63 FR 72185, 72188, Dec. 
31, 1998; T.D. 8856, 64 FR 73410, Dec. 30, 1999; 
65 FR 16320, Mar. 28, 2000; T.D. 8881, 65 FR 
32194, May 22, 2000; T.D. 8977, 67 FR 2328, Jan. 
17, 2002]

§ 1.1441–6T Claim of reduced with-
holding under an income tax treaty 
(temporary). 

(a) through (g) [Reserved]. For fur-
ther guidance, see § 1.1441–6(a) through 
(g).
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(h) Special taxpayer identifying number 
rule for certain foreign individuals claim-
ing treaty benefits—(1) General rule. Ex-
cept as provided in § 1.1441–6(c) or para-
graph (h)(2) of this section, for pur-
poses of § 1.1441–6(b)(1), a withholding 
agent may not rely on a beneficial 
owner withholding certificate, de-
scribed in § 1.1441–6(b)(1), that does not 
include the beneficial owner’s taxpayer 
identifying number (TIN). 

(2) Special rule. For purposes of satis-
fying the TIN requirement of § 1.1441–
6(b)(1), a withholding agent may rely 
on a beneficial owner withholding cer-
tificate, described in such paragraph, 
without regard to the requirement that 
the withholding certificate include the 
beneficial owner’s TIN, if— 

(i) A withholding agent, who is also 
an acceptance agent, as defined in 
§ 301.6109–1(d)(3)(iv) of this chapter 
(hereafter the payor), has entered into 
an acceptance agreement that permits 
the acceptance agent to request an in-
dividual taxpayer identification num-
ber (ITIN) on an expedited basis be-
cause of the circumstances of payment 
or unexpected nature of payments re-
quired to be made by the payor; 

(ii) The payor was required to make 
an unexpected payment to the bene-
ficial owner who is a foreign indi-
vidual; 

(iii) An ITIN for the beneficial owner 
cannot be received by the payor from 
the Internal Revenue Service (IRS), 
Philadelphia Service Center, because 
the IRS, Philadelphia Service Center is 
not issuing ITINs at the time of pay-
ment or any time prior to the time of 
payment when the payor has knowl-
edge of the unexpected payment; 

(iv) The unexpected payment to the 
beneficial owner could not be reason-
ably delayed to permit the payor to ob-
tain an ITIN for the beneficial owner 
on an expedited basis; and 

(v) The payor satisfies the provisions 
of paragraph (h)(3) of this section. 

(3) Requirement that an ITIN be re-
quested during the first business day fol-
lowing payment. The payor must submit 
a beneficial owner payee application 
for an ITIN (Form W–7) that complies 
with the requirements of § 301.6109–
1(d)(3)(ii) of this chapter, and also the 
certification described in § 301.6109–
1(d)(3)(iv)(A)(4) of this chapter, to the 

IRS, Philadelphia Service Center, dur-
ing the first business day after pay-
ment is made. 

(4) Definition of unexpected payment. 
For purposes of this section, an unex-
pected payment is a payment that, be-
cause of the nature of the payment or 
the circumstances in which it is made, 
could not reasonably have been antici-
pated by the payor or beneficial owner 
during a time when the payor or bene-
ficial owner could obtain an ITIN from 
the IRS. For purposes of this paragraph 
(h)(4), a payor or beneficial owner will 
not lack the requisite knowledge of the 
forthcoming payment solely because 
the amount of the payment is not 
fixed. 

(5) Examples. The rules of this para-
graph (h) are illustrated by the fol-
lowing examples:

Example 1. G, a citizen and resident of 
Country Y, a country with which the U.S. 
has an income tax treaty that exempts U.S. 
source gambling winnings from U.S. tax, is 
visiting the U.S. for the first time. During 
his visit, G visits Casino B, a casino that has 
entered into a special acceptance agent 
agreement with the IRS that permits Casino 
B to request an ITIN on an expedited basis. 
During that visit, on a Sunday, G wins $5000 
in slot machine play at Casino B and re-
quests immediate payment from Casino B. 
ITINs are not available from the IRS on Sun-
day and would not again be available until 
Monday. G, who does not have an individual 
taxpayer identification number, furnishes a 
beneficial owner withholding certificate, de-
scribed in § 1.1441–1(e)(2), to the Casino upon 
winning at the slot machine. The beneficial 
owner withholding certificate represents 
that G is a resident of Country Y (within the 
meaning of the U.S.—Y tax treaty) and 
meets all applicable requirements for claim-
ing benefits under the U.S.—Y tax treaty. 
The beneficial owner withholding certificate 
does not, however, contain an ITIN for G. On 
the following Monday, Casino B faxes a com-
pleted Form W–7, including the required cer-
tification, for G, to the IRS, Philadelphia 
Service Center for an expedited ITIN. Pursu-
ant to § 1.1441–6(b) and paragraph (h)(2) of 
this section, absent actual knowledge or rea-
son to know otherwise, Casino B, may rely 
on the documentation furnished by G at the 
time of payment and pay the $5000 to G with-
out withholding U.S. tax based on the treaty 
exemption.

Example 2. The facts are the same as Exam-
ple 1, except G visits Casino B on Monday. G 
requests payment Monday afternoon. In 
order to pay the winnings to G without with-
holding the 30 percent tax, Casino B must

VerDate May<23>2002 14:34 Jul 09, 2002 Jkt 197091 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Y:\SGML\197091T.XXX pfrm17 PsN: 197091T



151

Internal Revenue Service, Treasury § 1.1441–7

apply for and obtain an ITIN for G because 
an expedited ITIN is available from the IRS 
at the time of the $5000 payment to G.

Example 3. The facts are the same as Exam-
ple 1, except G requests payment fifteen min-
utes before the time when the IRS begins 
issuing ITINs. Under these facts, it would be 
reasonable for Casino B to delay payment to 
G. Therefore, Casino B must apply for and 
obtain an ITIN for G if G wishes to claim an 
exemption from U.S. withholding tax under 
the U.S.—Y tax treaty at the time of pay-
ment.

Example 4. P, a citizen and resident of 
Country Z, is a lawyer and a well-known ex-
pert on real estate transactions. P is sched-
uled to attend a three-day seminar on com-
plex real estate transactions, as a partici-
pant, at University U, a U.S. university, be-
ginning on a Saturday and ending on the fol-
lowing Monday, which is a holiday. Univer-
sity U has entered into a special acceptance 
agent agreement with the IRS that permits 
University U to request an ITIN on an expe-
dited basis. Country Z is a country with 
which the U.S. has an income tax treaty that 
exempts certain income earned from the per-
formance of independent personal services 
from U.S. tax. It is P’s first visit to the U.S. 
On Saturday, prior to the start of the sem-
inar, Professor Q, one of the lecturers at the 
seminar, cancels his lecture. That same day 
the Dean of University U offers P $5000, to re-
place Professor Q at the seminar, payable at 
the conclusion of the seminar on Monday. P 
agrees. P gives her lecture Sunday after-
noon. ITINs are not available from the IRS 
on that Saturday, Sunday, or Monday. After 
the seminar ends on Monday, P, who does 
not have an ITIN, requests payment for her 
teaching. P furnishes a beneficial owner 
withholding certificate, described in § 1.1441–
1(e)(2), to University U that represents that 
P is a resident of Country Z (within the 
meaning of the U.S.—Z tax treaty) and 
meets all applicable requirements for claim-
ing benefits under the U.S.—Z tax treaty. 
The beneficial owner withholding certificate 
does not, however, contain an ITIN for P. On 
Tuesday, University U faxes a completed 
Form W–7, including the required certifi-
cation, for P, to the IRS, Philadelphia Serv-
ice Center, for an expedited ITIN. Pursuant 
to § 1.1441–6(b) and paragraph (h)(2) of this 
section, absent actual knowledge or reason 
to know otherwise, University U may rely on 
the documentation furnished by P and pay 
$5000 to P without withholding U.S. tax 
based on the treaty exemption.

(6) Effective date. This paragraph (h) 
applies to payments made after Decem-
ber 31, 2001. 

[T.D. 8977, 67 FR 2328, Jan. 17, 2002]

§ 1.1441–7 General provisions relating 
to withholding agents. 

(a) Withholding agent defined—(1) In 
general. For purposes of chapter 3 of 
the Internal Revenue Code and the reg-
ulations under such chapter, the term 
withholding agent means any person, 
U.S. or foreign, that has the control, 
receipt, custody, disposal, or payment 
of an item of income of a foreign per-
son subject to withholding, including 
(but not limited to) a foreign inter-
mediary described in § 1.1441–1(e)(3)(i), a 
foreign partnership, or a U.S. branch 
described in § 1.1441–1(b)(2)(iv)(A) or (E). 
See §§ 1.1441–1(b)(2) and (3) and 1.1441–
5(c), (d), and (e), for rules to determine 
whether a payment is considered made 
to a foreign person. Any person who 
meets the definition of a withholding 
agent is required to deposit any tax 
withheld under § 1.1461–1(a) and to 
make the returns prescribed by § 1.1461–
1(b) and (c), except as otherwise may be 
required by a qualified intermediary 
withholding agreement, a withholding 
foreign partnership agreement, or a 
withholding foreign trust agreement. 
When several persons qualify as with-
holding agents with respect to a single 
payment, only one tax is required to be 
withheld and deposited. See § 1.1461–1. A 
person who, as a nominee described in 
§ 1.6031(c)–1T, has furnished to a part-
nership all of the information required 
to be furnished under § 1.6031(c)–1T(a) 
shall not be treated as a withholding 
agent if it has notified the partnership 
that it is treating the provision of in-
formation to the partnership as a dis-
charge of its obligations as a with-
holding agent.

(2) Examples. The following examples 
illustrate the rules of paragraph (a)(1) 
of this section:

Example 1. USB is a broker organized in the 
United States. USB pays U.S. source divi-
dends and interest, which are amounts sub-
ject to withholding under § 1.1441–2(a), to FC, 
a foreign corporation that has an investment 
account with USB. USB is a withholding 
agent as defined in paragraph (a)(1) of this 
section.

Example 2. USB is a bank organized in the 
United States. FB is a bank organized in 
country X. X has an omnibus account with 
USB through which FB invests in debt and 
equity instruments that pay amounts sub-
ject to withholding as defined in § 1.1441–2(a). 
FB is a nonqualified intermediary, as defined
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